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l. Introduction

Employees are increasingly being integrated into the company virtually, without their physical presence in the establishment being important.

*  Mobility and the fact that jobs are no longer tied to a specific location (thanks to improved technical resources) offer increasing opportunities to
employ staff abroad - also in view of the shortage of skilled workers.

*  Goal: Effective use of domestic and foreign human resources and mutual exchangeability of these resources.

*  Consequences of interchangeability at home and abroad:

Alternative 1 . Alternative 3
Direct AUEIENTEE Temporar
Bogus self-employed P y

employment workers

Abroad

Germany

Alternative 1 . Alternative 3
. Alternative 2
Direct Temporary

Bogus self-employed

employment workers
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1. Direct Employment Abroad

Substantive law

Choice of law? If yes Favorability principle
Art. 8 para. 1 Rome | — * Comparison between the chosen law and the law that
would apply according to the objective connection (in

Regulation
particular the usual place of work);

* Concrete consideration based on the individual case.

Law of the place of work

Payroll accounting for foreign employees

 If an employee is directly employed abroad, payroll accounting must be carried out in accordance with the laws and regulations of the respective

country.

* Alleged relief: If the foreign employer does not have an establishment in the Member State in which the employee is employed, he can agree with
the employee that the latter will pay the social security contributions on his behalf in accordance with Art. 21 para. 2 of Regulation (EC) No.

987/2009.

» High risk: The employer remains liable to the social insurance institutions for the payment of contributions.
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2. Freelancer Abroad
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2. Freelancer Abroad
Distinction from an Employment Relationship

Employees

Most EU member states recognize a dual classification (employee / self-
employed).

Valuation from a German perspective is at best an indication of the treatment
abroad.

Virtual integration usually also leads to a cross-border employment relationship
abroad.

German law plays no role.

Self-employed
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Disadvantages of Direct Employment Abroad and the Use of Freelancer

Additional
costs and
effort

Compliance with
minimum wage
regulations and
occupational health
and safety
requirements, etc.

Provision of
employment
contracts in the
national language,
etc.

Payroll accounting of
salaries

Bogus self-

employment

Foreign labor law

No flexibility

Tax risks
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3. Employer of Record
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3. Employer of Record

Germany \ Abroad

Companiesin
Germany

Employment
contract

Employees

Contract

ﬁ

O :

N« D -
U

Employer of Record

"Employer of Record" (contractor, employer, temporary work
agencies);

*  Work is generally performed entirely abroad;

* Theright to issue technical instructions is transferred to the German
client ("hirer");

Intermediaries in
Germany

* Domestic intermediaries or coordinators;

* Consequence: "classic temporary employment".
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3. Employer of Record

Risks associated with the applicability of the AUG (German Temporary Employment Act)

Legal consequences of illegal temporary employment:

* Administrative offense: Fines for both, the hirer and the temporary work agency;

* Alegally binding fine of over EUR 200 is entered into the German Commercial Central Register;

* Fiction of an employment relationship between the temporary worker and the hirer pursuant to Section 10 (1) AUG

Exception (German Federal Labor Court dated 26.4.2022; ref. 9 AZR 228/21): No fiction if the employment contract with the employee is
clearly subject to foreign law, which should regularly be the case at the latest due to a corresponding choice of law clause.

Legal consequences according to AUG:
« Maximum temporary employment period of 18 months in accordance with Section 1 para. 1b AUG;
* Contractual documentation;

* Equal pay and equal treatment.

Deloitte Legal 2025
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3. Employer of Record

Territoriality

Al
principle ue

Matrix organization Group privilege

Temporary employment in matrix deployment?

The required integration into the external work organization is always difficult to determine if the employee continues to work in the company of his
contractual employer during the assignment. According to prevailing opinion, the operational purpose of the hirer is decisive:

* The contractual employer (temporary work agency) must promote the business purposes of the hirer by providing personnel.
* If the temporary work agency (also) pursues its own business purposes, temporary employment is ruled out.

*  Work performed within the matrix structure serves the operational purposes of all participating companies.

* Exception: The purpose of the (classic) EoR is only to provide personnel to other group companies in return for payment.

Group privilege pursuant to Section 1 para. 3 no. 2 AUG

"This Act shall (...) not apply to the hiring out of employees between group companies within the meaning of Section 18 of the German Stock
Corporation Act if the employee is not hired and employed for the purpose of the hiring out (...)"

* Employees are usually hired and employed by the EoR for the purpose of temporary employment.
* Additional risk: The EU Temporary Agency Work Directive does not contain any exceptions for intra-group employee leasing (according to
professional literature which considers the regulations to be contrary to EU law).
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3. Employer of Record

The territoriality principle states that public-law provisions - such as the AUG's reservation of permission - are applicable if the circumstances of the
case have a connection to the national territory (domestic connection).

Business trip, short stay for induction training or mobile work in Germany

> the AUG does not differentiate according to the scope or duration of the activity and the territoriality principle only provides for a spatial, but not
a temporal restriction.

Work is performed entirely abroad:

Administrative Instructions of the German Federal Employment Agency

"1.1.1 Scope of the permit requirement under the AUG

(1) In geographical terms, the scope of the licensing requirement under the AUG is limited to the Federal Republic of Germany in accordance with
the principle of territoriality. {(...)

(3)(...)

If temporary employees work exclusively from their home office abroad or if they only telework usually from their home abroad, a distinction
must be made. {(...)

In order to safequard the protection of the temporary employment submarket, the location of the temporary worker's physical location cannot
be the sole criterion for work that is performed exclusively in the home office or as exclusive telework, regardless of location. Under licensing
law, the decisive factor is whether the assignment has a domestic connection. This is regularly the case for location-independent work if (...)
the temporary worker works virtually for a domestic hirer. (...)"
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3. Employer of Record

Dispute over the territoriality principle

The German Federal Employment Agency alone is bound by internal administrative instructions.

According to prevailing opinion (literature) no application of the AUG
See overview in Hertz/Defanska-Czujko: Employer of Record and Co. in Poland, BB 2025, 372.

Does the role of the intermediary based in Germany lead to a sufficient domestic connection?

Arguments of the prevailing opinion against the applicability

=» Domestic connection and illegal chain lending within the meaning of Section 1 para. 1 sent. 3 AUG (unlawful subcontracting of temporary workers)

are to be denied, as the intermediary does not act as a temporary work agency either contractually or de facto and only the contractual employer
transfers the right to issue professional instructions to the German client.

Notes and criticism: This is likely to apply in any case if the intermediary does not exercise any rights to issue instructions to the employees provided and

assumes a passive role in relation to the employees. Otherwise, there would be two potential addressees of the AUG in Germany, the hirer and the
intermediary, which could establish a sufficient domestic connection.
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3. Employer of Record

No border crossings and mobile working in
Germany: Compliance and liability
agreements with the (in particular
external) EoR; training of own employees
(in particular project managers and HR

managers).
/- \ ® Clear rules for
/' intermediaries: no
/ \ rights to issue
instructions, etc.
Compliance with administrative / \ / \ / \
instructions? O -

U/ ecommendtions | )
N

) Agreements with EoR and
fudn froma ® ./ \ \ / \ / intermediaries according

ax N to which future changes in
perspective. the legal situation lead to

specific contract
adjustments.

Audit according to
foreign law.
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lll. Tax Complexity and Possible Solutions
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lll. Tax Complexity and Possible Solutions
Business Activities and Cross-Border Collaboration | Example: Exercising Directions in a Cross-Border Context

Overview Description

* A German-based company (“Client") involves a third party abroad (e.g.,
B I I in Romania) to provide certain services, e.g. programming services
(“Employer of Record” or “EoR”).

Exercising * The services are provided locally by employees of the EoR. The client
d&?féﬂ'{;?,? provides only technical instructions to the employees. Only indirectly
. via the EoR, disciplinary directions (e.g. termination, vacation approval,
Service \\\ promotions, evaluations) could be exercised to a certain degree vis-a-vis
contract

| the employees.
Employment contract !

Exclusive right to provide ~ ~"T==--o_____ >
technical instructions Exercising disciplinary

directions

The activities of own or third-party employees in a
cross-border context can lead to local tax liabilities, if
the local activities are attributable to the respective
foreign company.
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l1l. Tax Complexity and Possible Solutions
Typical Implications Resulting from Local Tax Liabilities and Consequences of Incompliance

Typical implications at the level of companies when triggering local tax Consequences arising in case of incompliance (exemplary only, depending
liabilities (exemplary only, depending on the jurisdiction) on the jurisdiction)

[il]) Consequences for the company [if]) Consequences for the company

Risk of effective double taxation of income * Late payment fees and fines;

o (dkiienel e e &0 e el * Interest on taxes evaded and late payments;

. . . * Penalties and fines (in some cases based on annual turnover);
* Ambiguous allocation of profits.

* Reputational losses and blacklisting.
Additional administrative efforts

* Registration obligations, e.g., with local authorities; 'ﬁ'é

Consequences for the management and acting personnel

* Reporting obligations, e.g., submission of annual financial statements;

* Filing obligations, e.g., of tax returns; * Penalties and fines;

* Declaration and withholding tax filing obligations (e.g., for payroll and * Custodial sentences;

wage purposes), social security notifications, etc. * Reputational losses on the labor market.
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lll. Tax Complexity and Possible Solutions
Measures

Sensitize your own employees
and inform them about risks

Protection through a proactive compliance management
system ("CMS")

Deloitte Legal 2025
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Possible approach:

Identify high-risk activities and actions (e.g. foreign
shared service centers, R&D, etc.);

Inform employees about potential risks - if necessary on a
case-by-case basis.

Examples:

Adjustment of the corporate structure (e.g. “PE group
structures") or of the governance;

Compliant drafting of employment contracts;

Role descriptions and task descriptions;

Do's and Dont's lists.

Possible measures:

Tracker travel activities;

Travel log for documentation of activities;

In-house workshops and trainings;

Integrated online training in a intra-company learning
system.
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lll. Tax Complexity and Possible Solutions
Selected Example on How to Avoid Incompliance

Permanent Establishment Group Advantages and disadvantages

o Wider range of options regarding salary structure and employment
models for software developers;

I : Fiscal unity
: : o Centralized, coordinated compliance at the level of Development-
: I GmbH reducing administrative expenses;
|
: : € Manageable expenses due to centralized control measures;
|
: ' | Development- | € Copyrights of the software remain with A-GmbH;
el ! GmbH || Potentially additional due to the local lab Jati
: : e tially additional expenses due to the local labor regulations
Lo e e e e — = = applying.
AN —
/ \
— e o r mmm s o s o R o R o s Em s o o oEm /— - — ' - —\ -----------------------
|I / 1
: K : L Abroad
Foreign ) : \\
subsidiaries ,/ : \
\
/ | \
// I \
R&D R&D R&D

Hub £

Hub#&®
f
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lll. Tax Complexity and Possible Solutions
Selected Example on How to Avoid Incompliance

Local Disciplinary Management (exemplary presentation)

3 E3 kN

v

v

A A A

QO O O

Disciplinary management

R&D
v

Romania 9
-

————— Professional leadership
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Advantages and disadvantages

Higher transparency due to divisional organization split into function,
production or country levels;

€» Leaner hierarchy and increased flexibility;

e Higher efficiency and synergy effects caused by company-wide
concentration of decision-making authority;

Relief of management functions through the separation of disciplinary
and technical directions;

= Additional work due to increased coordination and communication
effort;

More complex decision-making due to the involvement of additional
e people in the decision-making process.
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IV. Q&A
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Thank you
for your attention
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Your Contact

Legal

Tax

Rafael Hertz
Attorney-at-Law/ Partner
Employment Law & Benefits
Deloitte Legal

Frankfurt, Germany

Phone: +49 69 71918847
Email: rhertz@deloitte.de
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Tobias Kruse

Certified Tax Advisor / Senior Manager

Tax & Legal | Business Tax & International Tax
Deloitte GmbH Wirtschaftsprifungsgesellschaft
Stuttgart, Germany

Phone: +49 711 16554 8144
Email: tokruse@deloitte.de

Christoph Welter

Attorney-at-Law/ Certified Tax Advisor / Partner
Tax & Legal | Business Tax & International Tax
Deloitte GmbH Wirtschaftspriifungsgesellschaft
Stuttgart, Germany

Phone: +49 711 16554 7486
Email: cwelter@deloitte.de

28



Where Legal Meets Business

Deloitte Legal, that is

more than @ Lawyers
in Countries

who work closely together
across national borders and together with
other Deloitte business units

We create (added) value

Services from Deloitte Legal

Our three overlapping service areas enable us to advise our clients when and where needed and in the most suitable form to realise their
visions.

Legal Legal
Management Managed
Consulting Services

Legal

Advisory

Legal advice Models, concepts and Outsourcing and legal
systems to increase managed services
efficiency

As part of the Deloitte global network, Deloitte Legal works with a wide range of other specialisms to provide multinational legal solutions and globally integrated service:

in harmony
with your company-wide vision

Deloitte Legal 2025
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oo

customised {I::.-I} technology-supported harmonised
for your business units and branches for improved co-operation and to your regulatory requirements
transparency
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Why Might You Particularly Want to Call Us?

Given Changes in the Market and our Deloitte Business Credentials We See Significant Demand for Our Services in Certain Areas
Exploring our Deloitte Legal Services

We partner ...

Intangibles M&A Contracts People

... to manage assets — ... to grow the business - ... t0 increase control - ... to nurture the workforce -
helping to identify, understand, ensuring end-to-end that helping manage all contractual putting in place robust
protect, develop and exploit acquisitions and disposals are business relationships across the arrangements to attract, motivate
significant data, software conducted swiftly and seamlessly lifecycle to improve effectiveness and and retain the best talent in a time
technology, ideas, and IP business while avoiding legal pitfalls ... efficiency ... of growing social expectation and
assets ... legal protection ...

... to realise value for our clients.

Business Solutions Built On Legal Excellence

We extend beyond the advisory core of today’s traditional law firms to implement and operate more effective legal solutions for our clients.
CCCCCCCCCC 5QI FAVYAS )



Deloitte Legal Has a Strong Global
Presence

It can be very challenging to coordinate a large number
of legal advisors around the world without losing sight of
individual aspects.

As one of the world's leading legal consultancies,
Deloitte Legal helps you overcome challenges and realise
your vision by being your single point of contact for your
global legal needs.

Key

. Deloitte Legal footprint

Deloitte Legal practices

1. Albania 15. Chile

2. Algeria 16. Colombia

3. Argentina 17. CostaRica

4. Australia 18. Croatia

5. Austria 19. Cyprus

6. Azerbaijan 20. Czech Rep.

7. Belgium 21. Dem Rep of Congo
8. Benin 22. Denmark

9. Bosnia 23. Dominican Republic
10. Brazil 24. Ecuador

11. Bulgaria 25. El Salvador

12. Cambodia 26. Equatorial Guinea
13. Cameroon 27. Finland

14. Canada 28. France

Deloitte Legal 2025
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30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.

Gabon
Georgia
Germany
Greece
Guatemala
Honduras
Hong Kong SAR, China
Hungary
Iceland
Indonesia
Ireland
Italy

Ivory Coast
Japan

43.
44,
45,
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.

Kazakhstan
Kosovo
Latvia
Lithuania
Malta
Mexico
Montenegro
Morocco
Myanmar
Netherlands
Nicaragua
Nigeria
Norway
Paraguay

57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.

Peru
Poland
Portugal
Romania
Senegal
Serbia
Singapore
Slovakia
Slovenia
South Africa
Spain
Sweden
Switzerland
Taiwan

71.
72.
73.
74.
75.
76.
77.

Thailand
Tunisia

Turkey

Ukraine
Uruguay

United Kingdom
Venezuela
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Deloitte
Legal

Deloitte Legal means the legal practices of Deloitte Touche Tohmatsu Limited member firms, their affiliates or partner firms that provide legal services.

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (DTTL), its global network of member firms, and their related entities (collectively, the “Deloitte organization”).
DTTL (also referred to as “Deloitte Global”) and each of its member firms and related entities are legally separate and independent entities, which cannot obligate or bind each other
in respect of third parties. DTTL and each DTTL member firm and related entity is liable only for its own acts and omissions, and not those of each other. DTTL does not provide services
to clients. Please see www.deloitte.com/de/UeberUns to learn more.

Deloitte provides industry-leading audit and assurance, tax and legal, consulting, financial advisory, and risk advisory services to nearly 90% of the Fortune Global 500® and thousands
of private companies. Legal advisory services in Germany are provided by Deloitte Legal. Our people deliver measurable and lasting results that help reinforce public trust in capital
markets, enable clients to transform and thrive, and lead the way toward a stronger economy, a more equitable society and a sustainable world. Building on its 175-plus year history,
Deloitte spans more than 150 countries and territories. Learn how Deloitte’s approximately 457,000 people worldwide make an impact that matters at www.deloitte.com/de.

This communication contains general information only, and none of Deloitte Legal Rechtsanwaltsgesellschaft mbH or Deloitte Touche Tohmatsu Limited (“DTTL"), its global network of
member firms or their related entities (collectively, the “Deloitte organization”) is, by means of this communication, rendering professional advice or services. Before making any
decision or taking any action that may affect your finances or your business, you should consult a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or completeness of the information in this communication, and none of DTTL, its
member firms, related entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising directly or indirectly in connection with any person relying
on this communication. DTTL and each of its member firms, and their related entities, are legally separate and independent entities.
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