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General Aspects and Overview

There is no universally
accepted definition of the
term.

Meaning?

CriminalLaborLaw K T T 1 190/0/0/0/®

Administrative offense/
Criminal liability for
conduct related to labor
law standards.

Governmental sanctions imposed in
response to misconduct.
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General Aspects and Overview
A Wide Range of Grounds for Administrative Offenses and Criminal Liability on the Part of the Employer

Occupational Safety and Health Act

Employee Representation E

Temporary Leasing @

Employee Status @
Working Hours
@

Minimum Wage
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Protection of Employees Deserving
Special Protection

lllegal Employment of Foreign Nationals

@ Data Protection
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Examples
Minimum Wage
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Example

A company employs a part-time worker (20 hours). She wants to
prove herself within the company, takes on additional tasks, and
regularly works significantly more hours. The employee was
supposed to record her working hours in an excel-spreadsheet.
She did not record the overtime hours. These are not
compensated.

Management and the department head are unaware of the
overtime hours worked. A routine audit by customs takes place.
The employee states that she has regularly worked significantly
more hours. Management and her supervisors had not known
about this until then.
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Examples
Minimum Wage

Deloitte Legal 2026

Requirements under the
Minimum Wage Act
(Mindestlohngesetz, MiLoG)
not met:

Sec. 20 MiLoG

Failure to pay the minimum
wage

Sec. 17 para. 1 MiLoG

Insufficient documentation
of working hours
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Examples
Minimum Wage

Sec. 21 para. 1, 13 MiLoG
(up to EUR 500,000)

Sec. 21 para. 1, 8 MiLoG
(up to EUR 50,000)

Sec. 8 para. 3 lllegal Employment Act (Schwarzarbeitsbekampfungsgesetz, SchwarzArbG)
(up to EUR 50,000)

Sec. 266a German Criminal Code (Strafgesetzbuch, StGB)
Intentional Withholding and Embezzlement of Wages
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Working Hours
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Examples
Working Hours

Field Service cesee,,
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Assembly .'-‘ /
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Administrative
Assistant
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Examples

Working Hours, in particular the list of fines under sec. 22 of the Working Hours Act (ArbZG) and the penal provisions
under sec. 23 of the Working Hours Act (ArbZG)

Sec. 22 para. 1 no. 1 Working Hours Act (Arbeitszeitgesetz, ArbZG)
Exceeding working hours

Sec. 22 para. 1 no. 2, 3 Working Hours Act
Violation of break and minimum rest period requirements

Sec. 22 para. 1 no. 9 Working Hours Act
Violation of record-keeping, documentation or retention requirements

Sec. 23 of the ArbZG
Intentional endangerment of health or workforce safety, or persistent recurrence
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Employment Status
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Examples
Employment Status
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Example

— Contract: “Independent IT Freelancer” (daily rate)

— Work performed over an extended period for only one
company (initially 6 months, extended to a total of 2.5 years)

— Works “like everyone else” from 8:30 a.m. to 5:00 p.m.

— Use of company IT and email

— Participation in meetings, collaboration “like everyone else”
via a ticket system

— Tasks are assigned by the IT department head

— No other clients

— The CEO and the HR manager consider the freelancer to be
self-employed
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Examples
Employment Status
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Employee

or

self-employed?
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Examples
Employee Status
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Sec. 111 para. 1 no. 2 Social Code Book IV (SGB IV)
(up to EUR 25,000)

Sec. 8 para. 3 lllegal Employment Act (SchwarzArbG)
(up to EUR 50,000)

Sec. 380 German Fiscal Code (Abgabenordnung, AO)
(up to EUR 25,000)

Sec. 378 German Fiscal Code
(up to EUR 50,000)

Sec. 266a Criminal Code
Intentional withholding and embezzlement of wages

Sec. 370 German Fiscal Code
Intentional tax evasion (Payroll Tax)
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Temporary Employment/Employee Leasing

Construction company
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®

Medical Practice

IT consultant
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Examples

Temporary Employment/Leasing —in particular sec. 16 AUG; Liability of the Temporary Employment Agency and
the Hiring Company

Administrative offenses may be punishable by fines
ranging from one thousand to five hundred thousand
euros.

Sec. 370 German Fiscal Code and Sec. 266a Criminal Codet
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Employee Representation
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Examples

Employee Representation
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Example

In the run-up to initial for a works council, the management
approaches employees and explains in detail the futility of such
body.

Once the works council is established, however, the parties get
along so well that the works council is paid recognition bonuses.
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Examples
Employee Representation

Sec. 119 para. 1 no. 1 Works Constitution Act (Betriebsverfassungsgesetz, BetrVG); Obstruction
of elections, influencing elections

Sec. 119 para. 1 no. 2 Works Constitution Act; Prohibition on Obstruction and Disruption

Sec. 119 para. 1 no. 3 Works Constitution Act; Prohibition on Discrimination and Favoritism

Sec. Works Constitution Act; Breach of Confidentiality
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lll. Risks
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Risks
Degree of Fault
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Negligence
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Risks

Additional Risks for Management, Employees, and the Company

/ Management

* Sec. 9 para. 1 of the German
Administrative Offenses Act (OWiG),
Section 14 para. 1 of the German
Criminal Code

* Sec. 130 Administrative Offenses
Act
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/ Employees in managerial

positions and with special
responsibilities

e Sec. 9 para. 2 of the German
Administrative Offenses Act, Section
14 para. 2 of the German Criminal
Code

* Sec. 130 of the German
Administrative Offenses Act

Other employees

* e.g.,where applicable,
Sec. 111 para. 1 no. 2 Social Security
CodelV, Sec. 21 para. 1 no. 8
Minimum Wage Act
Sec. 370, 378,

380 German Fiscal Code

/ Companies

 Back payments/ liability: Social
security contributions, payroll tax,
ancillary consequences (late payment
penalties/interest)

* Input tax adjustment

* Assumption of fines/penalties
imposed on individuals, if applicable

* “Own” additional corporate fines
pursuant to Sec. 30 Administrative
Offenses Act

* Forfeiture of the value of proceeds
from offenses pursuant to Sec. 29a
Administrative Offenses Act, Sec. 73
et seq. Criminal Code

* Register entries (Competition
Register, Central Trade Registey
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IV. Risk Reduction
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Risk reduction
Preventive and Reactive

Preventively
Generally in advance

Immediately “rectify” identified
deficiencies (e.g., by including a
lump-sum adjustment in the next
income tax and social security filing)
Health check: What risk areas do |
have, and how am | positioned? Make
adjustments, as needed
Documentation of sound
organizational practices or the
adjusted, now sound organizational
practices - “CMS” = Compliance
Management System

For new arrangements: documented,
technically sound review

Repeat and document the health
check (see above) on a regular basis
-> Special attention: Previously
identified violations
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Preventive
In an acute situation

Retroactive reporting of social
security contributions and income tax
Substantive audits by regulatory
authorities

Do not (inadvertently) reveal any
deficiencies in organization and
supervision.

Description of the facts with a
“preemptive defense”

In the case of voluntary disclosures
under German Fiscal Code Sec. 378
para. 3 and Sec. 37, ensure the

voluntary disclosure is legally sound as

a precaution

If necessary, contact the prosecuting
authority “first”

= Structured tax audit and late filing
processes

Reactive
after proceedings have been

Silence

Access tofiles

If necessary, submit a statement or
mount a qualified defense without

revealing organizational or supervisory

deficiencies

No later than now: simultaneously
rectify deficiencies and improve,
document, orimplement a CMS
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Q&A
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Thank you very

much
for your attention
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Deloitte Legal has a strong global presence

It can be very challenging to coordinate a large
number of legal advisors around the world without
losing sight of individual details.

As one of the world’s leading law firms, Deloitte Legal

helps you overcome challenges and realize your

vision; Deloitte Legal serves as your single point of

contact for all your global legal needs. Key

Deloitte Legal’s global

presence

Deloitte Legal practices
1. Albania 15. Chile 29. Gabon 43. Kazakhstan 57. Peru 71. Thailand
2. Algeria 16. Colombia 30. Georgia 44. Kosovo 58. Poland 72. Tunisia
3. Argentina 17. CostaRica 31. Germany 45. Latvia 59. Portugal 73. Turkey
4. Australia 18. Croatia 32. Greece 46. Lithuania 60. Romania 74. Ukraine
5. Austria 19. Cyprus 33. Guatemala 47. Malta 61. Senegal 75. Uruguay
6. Azerbaijan 20. Czech Republic 34. Honduras 48. Mexico 62. Serbia 76. United Kingdom
7. Belgium 21. Democratic Republic of the 35. Hong Kong SAR, China 49. Montenegro 63. Singapore 77. Venezuela
8. Benin Congo 36. Hungary 50. Morocco 64. Slovakia
9. Bosnia 22. Denmark 37. lceland 51. Myanmar 65. Slovenia
10. Brazil 23. Dominican Republic 38. Indonesia 52. Netherlands 66. South Africa
11. Bulgaria 24. Ecuador 39. lIreland 53. Nicaragua 67. Spain
12. Cambodia 25. ElSalvador 40. ltaly 54. Nigeria 68. Sweden
13. Cameroon 26. Equatorial Guinea 41. Ivory Coast 55. Norway 69. Switzerland
14. Canada 27. Finland 42. Japan 56. Paraguay 70. Taiwan

28. France
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Deloitte
Legal

Deloitte Legal refers to the legal advisory practices of the member firms of Deloitte Touche Tohmatsu Limited, their affiliates, or partner firms that provide legal services.

Deloitte refers to Deloitte Touche Tohmatsu Limited (DTTL), its global network of member firms, and their affiliates (collectively, the “Deloitte Organization”). DTTL (also referred to as “Deloitte
Global”) and each of its member firms and affiliates are legally separate and independent entities that cannot assume obligations or make commitments on behalf of one another vis-a-vis third
parties. DTTL, each DTTL member firm, and their affiliates are liable only for their own acts and omissions and not for those of the others. DTTL itself does not provide services to clients. For more
information, visit www.deloitte.com/de/UeberUns.

Deloitte provides industry-leading services in the areas of audit and assurance, tax, consulting, financial advisory, and risk advisory to nearly 90% of the Fortune Global 500® companies and
thousands of private companies. Legal services in Germany are provided by Deloitte Legal. Our people deliver measurable, long-term results that help strengthen public trust in the capital markets,
support our clients through change and growth, and pave the way toward a stronger economy, a more equitable society, and a sustainable world. Deloitte builds on a history spanning more than
175 years and operates in more than 150 countries. Learn more about how Deloitte’s approximately 457,000 employees live out our mission of “making an impact that matters” every day:
www.deloitte.com/de.

This publication contains only general information, and neither Deloitte Legal Rechtsanwaltsgesellschaft mbH nor Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of member firms,
nor their affiliates (collectively, the “Deloitte Organization”) are providing any professional services through this publication. This publication is not intended to serve as a basis for making business
or financial decisions or taking any action. For such matters, you should seek advice from a qualified advisor regarding your specific circumstances.

No statements, warranties, or representations (whether express or implied) are made regarding the accuracy or completeness of the information in this publication, and neither DTTL nor its
member firms, affiliates, employees, or agents shall be liable or responsible for any loss or damage of any kind arising directly or indirectly in connection with persons relying on this publication.
DTTL and each of its member firms, as well as their affiliates, are legally separate and independent entities.
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