
Dealing with vacation and sickness in the employment relationship: 
Know (latest) pitfalls and developments and 
optimize internal processes 

30.04.2025 | Deloitte Legal Webcast



Deloitte Legal 2025 2

Your speakers

Frauke Heudtlaß
Deloitte Legal | Employment Law
Partner
Lawyer 

Phone: +49 211 8772 2587 
E-mail: fheudtlass@deloitte.de 

Dr. Charlotte Sander, LL.M.
Deloitte Legal | Employment Law
Partner
Lawyer | Specialist lawyer for labor law 

Phone: +49 511 307559 3 
E-Mail: csander@deloitte.de 

mailto:tnorthoff@deloitte.de


Deloitte Legal 2025 3

Overview I Vacation topics 

Origin of leave I 
Partial leave 

02
01 Statute of limitations04

03
05Expiry and duty to 

inform
Waiver of 
vacation/compensation 

Long-term sicknesses
 



Deloitte Legal 2025 4

Height  

Origin

Calculation/rounding

Utilization

• Statutory entitlement: 24 working days giving a 6-days week; 20 working days 
giving a 5-days week

• Entitlement to full annual leave arises after 6 months of employment with the 
company

• Prior to this, a pro rata entitlement arises; this also applies in the event of the 
emplomyent relationship‘s end (i) before the waiting period has been completed 
or (ii) in the first 6 months of the calendar year 

• to be based on completed months

• Fractions of vacation days that add up to at least ½ day must be rounded up to 
full days

• Rounding off (Abrundung) is not regulated by law

• Employer is bound by vacation requests; refusal only under defined conditions

• Granted in the current calendar year

• Transfer as an exception, Sec. 7 para. 3 sent. 2 Working Time Act 
(Bundesurlaubsgesetz, BUrlG)

Principles I Origin and amount of leave
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Principles I Vacation forfeiture  

Granted in the current calendar year

Vacation must be granted and taken in the current calendar year, Sec. 7 para. 3 BUrlG.

Union law: conformity with directives required

Obligation to request and inform 

Member States shall take the necessary measures to ensure that each employee receives a minimum of four weeks' 
paid annual leave: 
No need to enforce, but employer's obligation to cooperate 

Timely information in text form about 
- Height of vacation entitlement
- Request to take vacation and
- Reference to expiry of entitlement
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If an employee falls sick during the current calendar year, the entitlement expires 
at the end of March 31 of the second year following the vacation year (15 months) 
if the employee was duly informed before the start of the sickness.

01

If the employee is sick continuously from the beginning of the vacation year 
until March 31 of the second year following the vacation year, the entitlement 
expires completely even without respective information. 

02

If the employee becomes incapacitated for work so early in the vacation year that it 
was not possible for the employer to meet the obligation to cooperate before the 
incapacity to work occurred, the vacation entitlement also expires at the end of the 
15-month transfer period.

03

Vacation & long-term sickness 
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The entitlement to statutory minimum leave is subject to the statute of 
limitations. 
However, due to the obligation to cooperate, a different start of the limitation 
period within the meaning of Sec. 199 para. 1 No. 1 German Civil Code 
(Bürgerliches Gesetzbuch, BGB) is necessary. 

01

It is therefore irrelevant for the start of the period whether the expiry periods or 
the limitation periods are considered:
The time limit shall not begin to run until the obligation to cooperate has been 
fulfilled.

02

There is no identity of purpose between vacation entitlement and the entitlement to 
compensation for vacation; the surrogate theory has been abandoned. As a purely 
monetary claim, the entitlement to compensation is subject to the regular statute 
of limitations. There are no special features with regard to the start of the limitation 
period.  

03

Statute of limitations I Vacation & vacation compensation 
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Waiver of vacation & vacation compensation 

No waiver in the current employment relationship

It is not possible to waive the (statutory) vacation entitlement during the current employment relationship; Sec. 13 
para.1 sent. 3 BUrlG.

Waiver of compensation claim in a termination agreement/settlement

Practical tip

• Unproblematic if the employment relationship has ended at the time of the waiver, as the claim is a purely 
monetary one.

• In the event of future termination:  Remission agreement invalid due to statutory prohibition, Sec. 134 BGB in 
conjunction with Sec. 13 BUrlG, according Regional Labour Court of Cologne (not yet binding).

• Until the decision of the Federal Labor Court, in any case in which there is no irrevocable leave of absence which 
consumes the leave in its entirety and is intended to regulate the end of the employment relationship for the 
future, undisputed (minimum) leave should not be waived.

• Perferably, the number of vacation days should be specified. 
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Practical tips 

Contract

Contractual distinction between 
statutory minimum vacation 
entitlement and statutory, contractual 
vacation entitlement

Reduction

Reference to reduction in leave during 
parental leave - 

Reduction not permitted in the case 
of employment bans under maternity 
protection law

InformationConsistent information about 
(remaining) vacation entitlements 

Design
Consider irrevocable release and 
settlement wording as structuring 
options
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Overview I Sickness topics 

Basic principles | 
Continued payment 
of remuneration in the 
event of sickness

02
01 Burden of presentation 

and proof | Existence of 
incapacity to work 04

03
05
06

Obligations of the 
employee in the event 
of incapacity to work

Undermining the 
evidential value of a 
certificate of incapacity 
to work

Response options | 
Suspicion of a feigned 
sickness

Opportunities | Reducing 
the sickness rate 



Deloitte Legal 2025 11

Basic principles | Continued payment of remuneration in the event of sickness

• Initial Situation: Sickness that caused the incapacity to work through no fault of the employee

• Entitlement arises after an uninterrupted 4-week period of employment (waiting period)

• Entitlement exists for each sickness for up to 6 weeks; in the event of recovery in the 
meantime, a new entitlement is possible for the same sickness

• During the waiting period and after 6 weeks, people with statutory health insurance are entitled 
to sickness benefit for a maximum of 78 weeks or 72 weeks

• 70 % of the regular gross remuneration subject to contributions 

• Special features apply to overtime, expense allowances and variable remuneration 

• In the event of incapacity to work during vacation, the vacation days are credited for the sick 
days

• Compensatory time off from work, on the other hand, can in principle also be fulfilled during 
incapacity to work

Requirements

Duration

Amount

Relationship to vacation 
and leave of absence



Deloitte Legal 2025 12

Obligations of the employee in the event of incapacity to work

Obligation of the employee to notify the employer immediately of the inability to work and its expected duration, 
 Sec. 5 para. 1 sent. 1 EFZG.

• Obligation of the employee with private health insurance to submit a certificate of incapacity to work, 
• Sec. 5 para.1 sent. 2 EFZG.
• Obligation of the employee with statutory health insurance to determine the existence of incapacity to work, Sec. 5 

para. 1a EFZG.
• Breach of the obligation to submit or determine by the employee: Employer can refuse to continue to pay 

remuneration, Sec. 7 para. 1 EFZG.

If the employee fails to comply with the obligation to notify or the obligation to submit or determine, disciplinary 
measures by the employer may be considered.

Notification obligation

Obligation to submit or determine (incapacity to work lasts longer than 3 days)

Disciplinary measures 
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Communication | Return-to-work interviews | Staff appraisals | 
Company integration management01

Earlier order to submit a certificate of incapacity to work 
or to determine incapacity to work 02

Involvement of the medical service of the health insurance 
funds03

Response options | Suspicion of a feigned sickness

Disciplinary measures04
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Burden of presentation and proof | Existence of incapacity to work

Undermining the evidential value of a certificate of incapacity to work
The employer must present specific facts that are likely to cast doubt on the incapacity to work due to sickness as 
evidenced by the medical certificate of incapacity to work and to undermine the evidential value of the certificate of 
incapacity to work.

Procedural significance of the certificate of incapacity to work

• A substantiated submission by the employee is already assumed by the submission of the certificate of incapacity to 
work.

• The certificate of incapacity to work has a high evidential value.

03

Basic principles

• The employee must present and prove the requirements of Sec. 3 EFZG (incapacity to work due to sickness) in the 
lawsuit.

02

Continuation of proceedings after the evidential value of the certificate of incapacity to work has been called into question

• The employee must provide further proof of the accuracy of the certificate of incapacity to work, for example by 
naming the attending physician as a witness. 

04

01
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Undermining the evidential value of a certificate of incapacity to work I Case constellations

Recent case law of the Federal Labor Court (BAG) 
• Coincidence between notice period and duration of the employment relationship
• Repeated sickness after vacation
• Conflicts in the employment relationship in connection with the incapacity to work (further evidence required)
• Violations of the provisions of the Incapacity to Work Directive

Older case law of the Federal Labor Court (BAG)
• Notification of incapacity to work by the employee in advance
• Secondary employment of the employee during the period of incapacity to work that is incompatible with the sickness
• Principle of the unity of the case of prevention

Examples of rules in Sec. 275 para. 1a SGB V
• Conspicuously frequent or conspicuously frequent short periods of incapacity to work
• Incapacity to work often starts at the beginning or end of a week
• Determination of incapacity to work by a doctor who has become conspicuous by the frequency with which he issues 

certificates of incapacity to work

03

02

01
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Opportunities | Reducing the sickness rate

Reform considerations

v

Health premium

Introduction of a "health premium", which is reduced in the event of 
incapacity to work

• in the form of a special payment or 

• in the form of additional vacation 

• Introduction of partial incapacity to work

• Introduction of unpaid sick leave 

• Reduction in continued remuneration 

 No mention in the coalition agreement
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Q&A
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Thank you very 
much

for your attention
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It can be enormously challenging to manage numerous 
legal services providers around the world and issues can 
slip into the cracks. 

As one of the global leaders in legal services, Deloitte Legal 
works with you to understand your needs and your vision, 
and to coordinate delivery around the world to help you 
achieve your business goals.

Key

Deloitte Legal footprint

Deloitte Legal practices

1. Albania
2. Algeria
3. Argentina
4. Australia
5. Austria
6. Azerbaijan
7. Belgium
8. Benin
9. Bosnia
10. Brazil
11. Bulgaria
12. Cambodia
13. Cameroon
14. Canada

15. Chile
16. Colombia
17. Costa Rica
18. Croatia
19. Cyprus
20. Czech Rep.
21. Dem Rep of Congo
22. Denmark
23. Dominican Republic
24. Ecuador
25. El Salvador
26. Equatorial Guinea
27. Finland
28. France

29. Gabon
30. Georgia
31. Germany
32. Greece
33. Guatemala
34. Honduras 
35. Hong Kong SAR, China
36. Hungary
37. Iceland
38. Indonesia
39. Ireland
40. Italy
41. Ivory Coast
42. Japan

43. Kazakhstan
44. Kosovo
45. Latvia
46. Lithuania
47. Malta
48. Mexico
49. Montenegro
50. Morocco
51. Myanmar
52. Netherlands
53. Nicaragua
54. Nigeria
55. Norway
56. Paraguay

57. Peru
58. Poland
59. Portugal
60. Romania
61. Senegal
62. Serbia
63. Singapore
64. Slovakia
65. Slovenia
66. South Africa
67. Spain
68. Sweden
69. Switzerland
70. Taiwan

71. Thailand
72. Tunisia
73. Turkey
74. Ukraine
75. Uruguay
76. United Kingdom
77. Venezuela

It can be very challenging to coordinate a large 
number of legal advisors around the world without 
losing sight of individual aspects. 

As one of the world's leading legal consultancies, 
Deloitte Legal helps you overcome challenges and 
realize your vision by being your single point of 
contact for your global legal needs.

Deloitte Legal has a strong global 
presence
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