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Working hours I Breaks 

Determined in advance

Length depends on daily working hours

Interruption of working time

Periods of at least 15 minutes 
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Working hours I Breaks I BAG1, judgment of February 12, 2025, 5 AZR 51/24
  

A part-time doctor regularly worked overtime. Break times were specified for full-time employees in a shop 
agreement. There was no provision for part-time employees. After breaks had been automatically 
deducted, the doctor demanded overtime pay for the deducted times as well. 

Facts

Admissibility of the flat-
rate break deduction

Decision

Permissible if the employer has properly specified or ordered breaks in advance and ensures that such 
breaks can actually be taken and are taken.

Since the employer tolerated the overtime, but did not specify break times for the part-time employee or 
monitored compliance, the flat-rate deduction was not permissible. 

Practical tip

• If breaks are specified in terms of time, compliance must be monitored. The specification of break times 
should also cover all kinds of employment relationships. 

• Nevertheless, caution is advised when making a flat-rate deduction for break times. 
• Granting breaks is not only a matter of employee satisfaction, but also of occupational safety. 

1 The abbreviation “BAG“ relates to the German Federal Labour Court.
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Waiver of vacation I BAG, judgment of June 3, 2025, 9 AZR 104/24 

Facts

Waiver of compensation claim in termination agreement/settlement

Practical tip

• It is not possible to waive the (statutory) vacation entitlement during the current employment relationship; 
Sec. 13 para. 1 sentence 3 Federal Vacation Act (Bundesurlaubsgesetz, BUrlG).

• In the event of termination that lies in the future:  Waiver agreement invalid due to legal prohibition, Sec. 134 
German Civil Code (Bürgerliches Gesetzbuch, BGB) in conjunction with Sec. 13 BUrlG.

• Comparisons of facts in court require a dispute regarding the subject matter. 
• Undisputed (minimum) vacation entitlement should not be waived if the employment relationship has not yet 

ended. 
• To the extent possible, the means of irrevocable leave should be used. 
• Waiver possible, if the employment relationship has ended at the time of waiver, as it is a pure monetary claim. 

A court settlement between the employer and the employee stipulated that outstanding vacation was "granted in kind." 
At the time the settlement was concluded, the notice period had not yet expired. The employee was 
unable to take the vacation by the end of the employment relationship due to illness.
 There was no dispute about the actual amount of vacation during the course of the court proceedings.
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Overtime allowance for part-time employees | BAG, judgment of December 5, 2024, 8 AZR 370/24 | 
ECJ2, judgment of July 29, 2024, C-184/22 and C-185/22

See also: ECJ, judgment of July 3, 2025, C-268/24 - Unequal treatment of temporary teachers with regard to training allowances.

Employers who grant overtime allowance 
must review their bonus regulations for 
compatibility with the legal principles 
established by the ECJ and the BAG and, in 
case of doubt, stipulate in future that 
overtime allowance also applies to part-time 
employees (already) for overtime that 
exceeds their regular individual working 
hours. 

Facts

A collective bargaining agreement provided 
for overtime allowance for hours worked in 
excess of the regular working hours of full-
time employees. Part-time employees sued 
their employer and demanded overtime 
allowance for hours worked in excess of their 
contractually agreed working hours but 
below the regular working hours of full-time 
employees. The BAG referred the legal 
question to the ECJ for a preliminary ruling. 

Practical tip

In the opinion of the ECJ, the collective 
bargaining agreement violates the European 
Directive on part-time work, the prohibition 
of indirect discrimination based on gender, 
and the European Equal Treatment Directive. 
As a result, the BAG ruled that part-time 
employees are entitled to overtime 
allowance as soon as they exceed their 
individually agreed working hours, and not 
only when they exceed the working hours of 
full-time employees.

Reasons for the decision

2 The abbreviation “ECJ“ relates to the European Court of Justice.
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The employee terminated the employment relationship by giving regular notice. 
The parties disputed "vested" option rights, which, in the employer's opinion, 
could be revoked after the employee's resignation.

01

The Federal Labor Court considered vested claims as financial consideration 
for work performed during the vesting period. This meant that the claims were 
protected by the principle of "work for remuneration" under Sec. 611a BGB and 
could not be revoked in the event of resignation.

02

• Offering participation programs from abroad.
• Structured in a shop agreement that is not subject to review under the German 

Law on Standard Terms and Conditions (AGB-Kontrolle).
• Extension of vesting periods. 
• Restriction of the "bad leaver event," e.g., to extraordinary dismissal of the 

employee for conduct-related reasons.
• Buyback options.

03

Remuneration I Expiry of virtual options I BAG, judgment of March 19, 2025, 10 AZR 67/24
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Facts of the case 

Reasons for the decision 

Practical tip

The employment relationship of a severely disabled employee was terminated during the 
first six months of the employment relationship in the probationary period. There was no 
works council or representative body for severely disabled employees. The severely 
disabled employee contested his dismissal, arguing that it was invalid because, among 
other things, no prevention procedure had been carried out and he had not been offered 
an alternative job in accordance with the German Social Code No. 9 (SGB IX ).

The BAG dismissed the action for protection against dismissal. During the waiting period 
– and also in small businesses – i.e., outside the scope of the Unfair Dismissal Protection 
Act, no prevention procedure is to be carried out. Although the offer of alternative vacant 
positions must be examined regardless of the waiting period and the size of the company, 
this requires that the employee specifically identify vacant and suitable positions. The 
employee had not done so.

In 2024, the Cologne Regional Labor Court ruled that the employer's obligation to carry 
out a prevention procedure also applies during the first six months of employment and 
that failure to do so could give rise to the presumption that the dismissal was due to the 
disability. The BAG has appealed this decision, and it is expected that the Cologne 
Regional Labor Court's ruling will also be overturned in the pending appeal proceedings. 

No procedure according to SGB IX during the probationary period I BAG, judgment of April 3, 
2025, 2 AZR 178/24
  

See also: ECJ, judgment of September 11, 2025, C-38/24 – Indirect discrimination, child with a disability. 
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Termination by registered mail | BAG, judgment of January 30, 2025, 2 AZR 68/24

Facts

Reasons for the decision

Practical tip

In the opinion of the BAG, the presentation of the proof of posting without the presentation of the proof of delivery does 
not constitute prima facie evidence of receipt by the recipient. Even a printout of the shipment history does not reveal 
who delivered the shipment and whether the procedure specified by Deutsche Post AG was followed.

In order to establish prima facie evidence of receipt of a registered letter delivered to a mailbox, the delivery receipt 
on which the delivery person documented the delivery to the mailbox must also be presented. The proof of posting 
alone is not sufficient for this purpose. In addition, it is advisable to name the delivery person indicated on the 
delivery receipt as a witness. 

The employer terminated an employee's employment relationship by registered mail. The employee denied in court 
that she had received the termination notice. As proof of receipt of the termination letter, the employer presented the 
proof of posting for the registered mail and an online shipment status. The employer was unable to present a delivery 
receipt.
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Restriction of the group privilege I BAG, judgment of November 12, 2024, 9 AZR 13/24 

Practical tip

• It is not advisable to make a hiring 
decision that is already linked to 
the planning stage of a temporary 
assignment/secondment. 

• Periods of 
assignment/secondment should 
be replaced by periods at the 
parent company. 

• The question of compliance with 
European law must also be kept in 
consideration. 

Decision on the scope of the group 
privilege 

• For the group privilege to apply it is 
not sufficient that the employment 
contract was concluded for a 
purpose other than the 
assignment of the employee to 
another company. 

• It must also be regularly checked 
during the course of the 
employment relationship whether 
the employee is being employed 
for the purpose of temporary 
assignment. 

Facts

The employee claimed that an 
employment relationship had been 
established with the hiring company, 
as the group privilege did not apply 
due to his noumerous years of 
service for another group company. 
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Digital access of a trade union to the workplace I BAG, judgment of January 28, 2025, 1 AZR 33/24

As a result, this means for trade union activities that traditional means of access – in particular physical access to the 
workplace – continue to be considered sufficient. Trade unions must base digital contacts on data voluntarily provided 
by employees or use their own channels outside the employer's infrastructure.

The BAG rejected the union's demands. According to the BAG, freedom of association also includes the right of a union 
to recruit members and to inform employees via digital communication channels. However, the demand for the 
disclosure of all work email addresses, access to a group-wide communication platform, and a permanent link on the 
employer's intranet homepage would interfere too greatly with the employer's property rights and freedom of enterprise. 

Practical 
tip

The union responsible for collective bargaining demanded digital access to the employer's company communication 
tools. Many of the approximately 5,400 employees of the company work remotely. The union wanted to adapt its 
membership recruitment and information work to these working conditions and distribute advertising and information 
digitally. The employer rejected this, citing data protection, disruption to business operations, and interference with its 
freedom of enterprise, among other reasons.

Reasons 
for the 

decision

Facts

See also: LAG Lower Saxony, decision of April 25, 2025, 17 TaBV 62/24 - Provision of material resources for works council members.
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Q&A
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Thank you very 
much

for your attention.
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